Town of Sullivan’s Island

BOARD OF ZONING APPEALS
Thursday, February 7, 2019

A Board of Zoning Appeals Meeting was held on the above date at 6:00 p.m., all
requirements of the Freedom of Information Act having been satisfied.

Present were: Babak Bryan, Board Member
Summer Eudy, Board Member
Peter Koepke, Board Member
Michael Koon, Board Member
Jody Latham, Board Member
Kevin Pennington, Board Member
Joe Henderson, Director of Planning/Zoning Administrator
Courtney Liles, Town Clerk

A. Freedom of Information Act Requirements
Michael Koon called the meeting to order at 6:00 p.m. and stated the press and public had
been notified in accordance with State Law. There were approximately twenty (20)
members of the public present and no members of the media present.
Chairman Elizabeth Tezza was absent from the meeting; therefore, Michael Koon
presided as Acting Chairman.

B. Approval of Minutes from January 10, 2019
Approval was deferred until the March 14, 2019 Meeting.

C. Applicant and Participant Oath
Members of the audience who spoke during the meeting: Bruce Berlinsky, Esq., Paul
Boehm, Graham Maiden, Esq., David Parrish, Esq., Alice Paylor, Esq. and Dean
Schmelter.

D. Administrative Appeal
1. 2624 I’On Avenue: Bruce Berlinsky, applicant, requests an appeal of an
administrative decision relating to the residential use of 2624 I’On Avenue and
application of Zoning Ordinance Section §21-20 B. (4), Lots containing two occupied
dwellings (TMS# 529-10-00-026)
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Director of Planning/Zoning Administrator, Joe Henderson, presented this application
on behalf of the Town. Mr. Henderson stated that during the January 10, 2019
hearing, the applicant requested a continuance to present documentation referenced
from the September 8, 2016 hearing. During the September 8, 2016 hearing, the BZA
upheld Town staff’s decision to deny the applicant’s request for a business license to
rent a second nonconforming dwelling unit at the subject property. Based upon the
testimony and supporting materials made part of Mr. Berlinsky’s application, the
Board did not find that Town staff erred in interpreting the Zoning Ordinance and
upheld staff’s denial of the business license to occupy and rent a second dwelling
unit.

Deliberations took place between the Board, Mr. Henderson and the Applicants.

Mr. Koon stated that Section §21-20 B. (4) provides the criteria for allowing two
dwellings on a single residential lot and all three requirements must be met. Reading
those three requirements together, he does not believe the applicant has sustained
their burden of proving compliance with Section §21-20 B. (4). While evidence has
been presented showing anecdotal knowledge shown by property owners, tenants and
service providers, he has not seen anything indicating that the Town was ever aware
that the two units may have existed on this parcel. None of the documents that he has
seen submitted to, or issued by the Town, establish that the Town understood there
were two units on the parcel. At no time prior to 2015 was there a business license
granted for the rental of a second unit on the property. The applicant has
acknowledged that no lease or other rental agreement has been on file with the Town
which is one of the statues expressed requirements. He also noted that he reviewed
the Baker case that was relied upon by the applicant and does not believe it
establishes the proposition the applicant contributes to it. The applicant has suggested
that the case stands for the proposition that a C.O. is largely irrelevant or at least non-
determinative for purposes of concluding the issue of conforming use on a property.
In Baker, the Town’s argument was that the absence of a C.O. resulted in an
evidentiary presumption becoming conclusive. The court rejected that argument. In
the current case, we have several C.0.’s. The applicant wishes to characterize the
C.0.’s in one way, while the Town believes that they mean something else. Mr. Koon
is persuaded that the C.0.’s mean what they say: that the property was understood by
the Town at all times to be a single-family residence. The applicant was informed
during the due-diligence period prior to purchasing the property that the Town took
the position that a second dwelling unit would be illegal. The applicant went forward
with the purchase of the property with this knowledge but now suggests that the
Town’s consistent application of that determination is unfair.
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